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OPINION BY: TASHIMA  
 
OPINION 

 [*791]  MEMORANDUM OPINION 

This matter is before the Court on cross-motions for 
partial summary judgment by plaintiffs and certain of the 
defendants in one of the above-captioned cases: Califor-
nia Native Plant Society v. Watt, No. CV 81-489 AWT. 1 
California Native Plant, like each of these consolidated 
cases, calls into question the validity of the California 
Desert Conservation Area Plan (the "Plan"), which was 
prepared by the Bureau of Land Management ("BLM")  

[**2]  pursuant to Section 601 of the Federal Land Pol-
icy and Management Act of 1976 ("FLPMA"), 43 U.S.C. 
§ 1781. The Plan, and the procedure by which it was 
developed, were discussed extensively by this Court in 
an earlier opinion.  American Motorcyclist Ass'n v. Watt, 
534 F. Supp. 923 (C.D.Cal.1981) (denying request for 
preliminary injunctive relief by plaintiffs in certain of the 
other cases). 2 In the interest of brevity, that discussion 
will not be repeated here. 
 

1.    In their amended complaint, plaintiffs alleged 
three causes of action.  The cross-motions pres-
ently before the Court address only the second 
cause of action.  However, at oral argument on 
these motions, plaintiffs voluntarily dismissed the 
first and third causes of action, with approval of 
the Court.  Consequently, the disposition of the 
cross-motions for summary judgment on plain-
tiffs' second cause of action will dispose of this 
entire case. 
2.    The earlier opinion is hereinafter cited as 
"AMA at  -- ." 

The primary issue raised in the [**3]  present mo-
tions relates to the "Motorized-Vehicle Access" element 
(the "MVA element") of the Plan.  That element sets 
forth, among other things, restrictions on motorized ve-
hicle use in those portions of the California Desert Con-
servation Area ("CDCA") designated by the Plan as 
"Class L" areas.  In particular, the MVA element speci-
fies that motorized vehicles will be allowed only on "ap-
proved routes of travel" in Class L areas, and sets forth 
specific criteria by which such routes are to be selected. 3 
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3.    As will be discussed below, the Recreation 
element of the Plan incorporates these same crite-
ria by reference. 

Plaintiffs seek a declaration that these route selec-
tion criteria for Class L areas are inconsistent with the 
provisions of 43 C.F.R. § 8342.1, a BLM regulation 
promulgated pursuant to the authority of FLPMA and 
certain other statutes, 4 and with Exec. Order No. 11,644 
("E.O. 11,644"), 3 C.F.R. § 332 (1974), as amended by 
Exec. Order No. 11,989 ("E.O. 11,989"), 3 C.F.R. § 120 
(1978).  Plaintiffs [**4]  further request that the Court 
enjoin federal defendants (James G. Watt, Secretary of 
the Interior, and various officials of the BLM) from ap-
proving routes of travel using the criteria contained in the 
Plan, and ask for a writ of mandate compelling those 
defendants to revise the Plan so as to make it consistent 
with applicable executive orders and regulations. 
 

4.     43 C.F.R. § 8342.1 purports to be issued un-
der FLPMA, 43 U.S.C. § 1701 et seq. ; the Taylor 
Grazing Act, 43 U.S.C. § 315(a); the Endangered 
Species Act, 16 U.S.C. § 1531 et seq. ; the Wild 
and Scenic Rivers Act of 1973, 16 U.S.C. § 
1281(c); the Act of September 15, 1960 (the 
"Sikes Act"), as amended, 16 U.S.C. § 670 et seq. 
; the Land and Water Conservation Fund Act, 16 
U.S.C. § 460 1-6a; the National Trails System 
Act, 16 U.S.C. § 1241 et seq. ; and E.O. 11,644, 3 
C.F.R. § 332 (1974), as amended by E.O. 11,989, 
3 C.F.R. § 120 (1978). 

In their cross-motion for summary judgment, federal 
defendants ask for a declaration that the challenged [**5]  
route approval criteria are consistent with applicable law. 
5 
 

5.    Defendant Score International, Inc., filed a 
memorandum in opposition to plaintiffs' motion 
and in support of the cross-motion by federal de-
fendants.  Plaintiffs in two of the consolidated ac-
tions, County of Inyo, American Motorcyclist 
Association, and Sports Committee, District 37, 
A.M.A., Inc. (the latter two parties will hereinaf-
ter be referred to collectively as "AMA"), also 
filed briefs.  County of Inyo and AMA opposed 
both the motion by plaintiffs in California Native 
Plant and the cross-motion by federal defendants, 
primarily on the grounds of ripeness and failure 
to exhaust administrative remedies (both of 
which are discussed below), and on the theory 
that this Court should not rule on the validity of 
an isolated element of the Plan when the entire 
Plan is under attack in the consolidated actions 
(see footnote 11, post ). 

  [*792]  After hearing argument and reviewing the 
extensive record pertinent to these motions, I have con-
cluded,  [**6]  for the reasons hereinafter stated, that 
plaintiffs are entitled to summary judgment, and that 
limited declaratory and injunctive relief should be 
granted.  In essence, both 43 C.F.R. § 8342.1 and E.O. 
11,644 require that routes for off-road vehicles ("ORVs") 
be selected so as to minimize adverse environmental 
effects.  As will be elaborated below, I conclude that the 
criteria in the Plan are inconsistent with 43 C.F.R. § 
8342.1, in that they allow for route approval without 
minimization of adverse environmental impacts.  Under 
these circumstances, it is unnecessary to determine 
whether the provisions of E.O. 11,644 would also justify 
granting the relief sought by plaintiffs. 6 
 

6.    I conclude below that plaintiff Desert Tor-
toise Council lacks standing to pursue this action.  
Accordingly, relief will be granted only in favor 
of the other plaintiffs, and the action will be dis-
missed as to the Desert Tortoise Council for lack 
of subject matter jurisdiction. 

DISCUSSION 
 
I. STANDING  

The plaintiffs in this [**7]  action are the California 
Native Plant Society, the Sierra Club, the Desert Tortoise 
Council, the San Bernardino Valley Audubon Society 
and the Wilderness Society.  Since the issue has not pre-
viously been determined as to these plaintiffs, as a 
threshold matter, it is necessary to determine which, if 
any, of these plaintiffs have standing to challenge the 
route designation criteria for Class L areas contained in 
the Plan.  The principles applicable to an analysis of that 
issue, in the context of this case, are fully discussed in 
AMA at 930-33. 7 
 

7.    The constitutional dimensions of the princi-
ples associated with the "injury in fact" require-
ment of standing were recently clarified by the 
Supreme Court in Valley Forge Christian College 
v. Americans United for Separation of Church 
and State, Inc., 454 U.S. 464, 102 S. Ct. 752, 758, 
70 L. Ed. 2d 700 (1982): 

"(At) an irreducible minimum, Art. III re-
quires the party who invokes the court's authority 
to "show that he personally has suffered some ac-
tual or threatened injury as a result of the puta-
tively illegal conduct of the defendant ...' and that 
the injury "fairly can be traced to the challenged 
action' and "is likely to be redressed by a favor-
able decision...' (citations omitted)." 



Page 3 
543 F. Supp. 789, *; 1982 U.S. Dist. LEXIS 17813, **; 

17 ERC (BNA) 2204; 12 ELR 21064 

Accord, Legal Aid Soc'y v. Brennan, 608 
F.2d 1319, 1332-33 (9th Cir. 1979), cert. denied, 
447 U.S. 921, 100 S. Ct. 3010, 65 L. Ed. 2d 1112 
(1980). 

 [**8]  With the exception of the Desert Tortoise 
Council, each of the plaintiffs has demonstrated "injury 
in fact." Each has shown that application of the chal-
lenged motorized-vehicle route designation standards 
will cause environmental injury to Class L areas, that its 
members use the affected portions of the desert for rec-
reation or study and that their use of the desert for those 
purposes would be impaired if the route approval criteria 
contained in the Plan were put into effect.  Furthermore, 
plaintiffs have shown that the relief they seek, i.e., com-
pliance with 43 C.F.R. § 8342.1 and E.O. 11,644, would 
redress their injury by reducing environmental impacts 
and the resultant impairment of recreational values. 

Plaintiff Desert Tortoise Council, however, has as-
serted only that its members "are concerned over impacts 
on desert tortoise habitat" due to threatened route desig-
nations using the approval criteria contained in the Plan 
and that "(t)he loss of desert habitat will severely impair 
the ability of Desert Tortoise Council members to enjoy 
the resources of the California desert." (Decl. of David 
W. Stevens, filed Nov. 20, 1981.) The organization has 
made no showing that its members [**9]  presently use 
the lands in Class L areas, or that they have specific 
plans to do so in the near future.  In short, the Desert 
Tortoise Council has failed to show that it or its members 
have "personally suffered some actual or threatened in-
jury" as a result of the conduct of defendants.  As the 
Supreme Court made clear in Sierra Club v. Morton, 405 
U.S. 727, 738-40, 92 S. Ct. 1361, 1367-68, 31 L. Ed. 2d 
636 (1972), an organizational plaintiff such as the Desert 
Tortoise Council must demonstrate "individualized in-
jury" to itself or its  [*793]  members, rather than a mere 
"organizational interest in the problem." Since the Desert 
Tortoise Council has failed to show injury in fact of the 
type necessary to satisfy the case or controversy re-
quirement of Art. III, it must be dismissed for lack of 
subject matter jurisdiction. 

Plaintiffs have asserted environmental and recrea-
tional interests which are clearly within the "zone of in-
terests" of FLPMA, and 43 C.F.R. § 8342.1 (promul-
gated thereunder).  See AMA at 930-33.  In addition, 
each of the plaintiff organizations, with the exception of 
the Desert Tortoise Council, has made the showing nec-
essary to establish standing to assert the claims [**10]  
of its members.  Id.  Accordingly, the Court concludes 
that each of the plaintiffs, except the Desert Tortoise 
Council, has established standing to assert violations of 
43 C.F.R. § 8342.1.  Since, as discussed below, plaintiffs' 
claim under this regulation is sufficient to establish their 
case on the merits, it is unnecessary to determine 

whether plaintiffs have standing to assert violations of 
E.O. 11,644. 
 
II. RIPENESS  

Federal defendants contend that this case does not 
present a justiciable controversy because the route ap-
proval criteria contained in the Plan have not yet been 
applied. 8 This contention must be rejected for two rea-
sons. 
 

8.    County of Inyo and AMA also assert this ar-
gument. 

First, plaintiffs have shown that on February 8, 
1982, the Barstow office of the BLM approved a route of 
travel for a 400-vehicle "hare and hound" motorcycle 
race, to be run on February 14, 1982.  Pursuant to the 
Recreation element of the Plan (p. 84), approval of one-
time competitive off-road vehicle events is subject,  
[**11]  insofar as Class L areas are involved, to compli-
ance with the permanent route selection criteria chal-
lenged in this case.  Furthermore, it appears from the 
Environmental Assessment prepared by the BLM for use 
in considering the application for a race permit and from 
the Decision Record and Rationale issued by the BLM, 
that the agency did not apply the route approval criteria 
in the Plan in a manner consistent with 43 C.F.R. § 
8342.1.  Instead of ensuring "minimization" of environ-
mental impacts as is required by § 8342.1, the BLM ap-
pears to have demanded only avoidance of "considerable 
adverse effects." The "considerable adverse effects" 
standard might have been taken either from E.O. 11,989, 
3 C.F.R. § 120 (1978), or from 43 C.F.R. § 8341.2 (as 
distinguished from § 8342.1), both of which require that 
an ORV route be closed if "considerable adverse effects" 
are shown.  This closure standard cannot properly be 
applied to initial route approval.  Thus, it appears that the 
BLM is already applying the route selection criteria chal-
lenged in this action and that it is doing so in a manner 
inconsistent with 43 C.F.R. § 8342.1.  Plaintiffs have, 
therefore, established that a present controversy [**12]  
exists which makes this case ripe for review. 

Second, even if plaintiffs had not shown an instance 
of actual application of the challenged route selection 
criteria, this case satisfies the standards governing the 
availability of judicial review for newly promulgated 
administrative rules which are not yet being enforced or 
applied.  Under the test announced by the Supreme Court 
in Abbott Laboratories v. Gardner, 387 U.S. 136, 148-49, 
87 S. Ct. 1507, 1515, 18 L. Ed. 2d 681 (1967), the pro-
priety of judicial review in such cases depends primarily 
on two factors: (1) fitness of the issues for judicial deci-
sion (e.g., is the agency action final and is the question a 
legal as opposed to a factual one); and (2) hardship to the 
parties of withholding court consideration.  Cf.  Pacific 
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Legal Found. v. State Energy Resources Conservation & 
Dev. Comm'n, 659 F.2d 903, 915 (9th Cir. 1981) (apply-
ing Abbott Labs test to determine reviewability of stat-
ute).  Plaintiffs have satisfied both prongs of this test.  
The issue they raise is legal in nature, and relates to 
agency rules which were promulgated in a relatively 
formal manner and with which compliance is  [*794]  
expected; 9 thus, it is fit [**13]  for judicial decision. 
Since potentially irreparable environmental harm is 
threatened by application of these criteria, it would im-
pose substantial hardship on plaintiffs and would dis-
serve the public interest 10 to postpone review until after 
use of a given route has begun.  Similarly, it would im-
pose a substantial burden on both parties to require plain-
tiffs to challenge each permanent or one-time competi-
tive event route approval as it is granted by the BLM.  
The Plan criteria are intended for general application, 
and bind the discretion of BLM officials in making route 
selections.  Accordingly, I conclude that the issue raised 
by plaintiffs regarding these criteria is ripe for judicial 
review. 11 
 

9.    The Plan states, at p. 11: 

"This general plan is at the top of a hierarchy 
and it provides the framework for subsequent 
plans for specific resources and uses, and for de-
velopment of site-specific programs or project ac-
tions, and it is responsive to specific land-use re-
quests ...." 

Furthermore, in introducing the approval cri-
teria challenged in the present action, the Plan 
states, at p. 91, that: "Decisions on approval of 
vehicle routes for Class L will be based on an 
analysis of each situation, using the following de-
cision criteria." (Emphasis added). 

 [**14]  
10.    The public interest would be disserved both 
by the potential for irreparable damage to desert 
resources, and by the substantial expense likely to 
be incurred if the BLM proceeds with an elabo-
rate route approval process using criteria which 
are later found to be invalid. 
11.    County of Inyo and AMA urge the Court to 
withhold ruling on the merits of plaintiffs' claim, 
in light of the fact that the Plan is challenged, in 
its entirety, in the actions brought by them.  
However, County of Inyo and AMA have cited 
no authority for this argument and the Court con-
cludes it must be rejected.  As noted above, plain-
tiffs have presented a claim which is ripe for ju-
dicial review and which they have standing to as-
sert. The possibility that other portions of the 
Plan might be invalidated in a consolidated action 
is not enough to remove the threat of legally cog-

nizable harm to these plaintiffs.  Furthermore, 
federal defendants have themselves sought, by 
way of their cross-motion for summary judgment, 
a ruling on the merits (in the event this Court de-
cided that plaintiffs claims were ripe for review 
under traditional ripeness doctrines).  Plaintiffs in 
the present action should be permitted to frame 
their claim for relief as broadly or as narrowly as 
their own interests dictate; they should not be 
forced to challenge the entire Plan in order to 
seek the limited relief they desire. 

 
 [**15]  III. EXHAUSTION OF ADMINISTRATIVE 
REMEDIES  

Although each of the plaintiffs filed comments on 
the Proposed Plan and Final Environmental Impact 
Statement during the appropriate comment period, it ap-
pears that only the Sierra Club commented specifically 
on the route designation criteria for Class L areas.  (Decl. 
of Wesley T. Chambers, Exh. 12, Fed.Defts.' Memo. of 
Points and Auth., filed Jan. 25, 1982.) Federal defendants 
argue that those plaintiffs who failed to comment spe-
cifically on the route approval criteria have "failed to 
exhaust their administrative remedies," and therefore 
should be barred from obtaining judicial review. 

Viewed in the strict sense, the exhaustion of reme-
dies doctrine does not precisely fit this case, since federal 
defendants have made no showing that a "remedy" for 
correcting the illegality of the challenged criteria exists 
at the agency level.  However, there is a corollary to the 
general exhaustion rule, expressed in a line of cases not 
cited by the parties, which more closely parallels federal 
defendants' argument.  Generally, those cases state that a 
party may not raise on judicial review a point not as-
serted in prior administrative proceedings.  See,  [**16]  
e.g., Director, Office of Workers' Compensation Pro-
grams v. North American Coal Corp., 626 F.2d 1137, 
1143 (3d Cir. 1980) ("It is generally recognized that un-
der the doctrine of exhaustion of administrative remedies 
a court should not consider an argument which has not 
been raised in the agency proceedings which preceded 
the appeal, absent unusual circumstances."); Getty Oil 
Co. v. Andrus, 607 F.2d 253, 255-56 (9th Cir. 1979). 

The rule barring assertion of points not previously 
raised before the agency makes considerable sense 
where, as in the cases cited above, the prior administra-
tive proceeding was adjudicatory in nature, at least in the 
sense that identifiable parties  [*795]  were involved or 
application of a rule to specific individuals was consid-
ered.  However, it would be inappropriate to apply this 
rule to notice and comment rule-making of the type in-
volved in the present case.  This point was made force-
fully in Dobbs v. Train, 409 F. Supp. 432, 434-35 
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(N.D.Ga.1975), aff'd sub nom.  Dobbs v. Costle, 559 
F.2d 946 (5th Cir. 1977): 
  

   "While the defendants entitle their ob-
jection as a failure to exhaust administra-
tive remedies, the basis of their objection 
is more an estoppel-type [**17]  argu-
ment.  The defendants contend that be-
cause the plaintiffs herein did not partici-
pate in the rule-making process leading to 
the adoption of the agency definition, they 
may not now challenge that definition in 
this Court.  This argument is without 
merit. 

 
  

   "The fallacy of this argument can best 
be seen by assuming its validity.  If the 
failure to participate in the rulemaking 
process estopped a litigant from bringing 
suit in Court challenging the rule adopted, 
then the vast majority of potential litigants 
could not sue.  All persons would have to 
be on guard to insure that some agency 
did not promulgate some rule that might 
someday deny them a benefit to which 
they otherwise would have been entitled.  
As the agency herein noted, no one filed 
any comments to the proposed definition 
here in question.  If one accepts the de-
fendants' argument, then there is no one 
who may now challenge the definition 
adopted by the agency.  That is, since no 
one participated in the rulemaking proc-
ess, the rule would now be immune from 
attack.  Such a result is neither desirable, 
nor is it the law." 

 
  
Accord, City of Seabrook v. EPA, 659 F.2d 1349, 1360-
61 (5th Cir. 1981) ("we agree with [**18]  Judge Hill (in 
Dobbs) that courts should not generally hold a petitioner 
estopped from objecting to an agency rule because his 
specific objection was not made during the "notice and 
comment' period").  But see Portland Cement Ass'n v. 
Ruckelshaus, 158 U.S. App. D.C. 308, 486 F.2d 375, 
394-95 (D.C.Cir.1973), cert. denied, 417 U.S. 921, 94 S. 
Ct. 2628, 41 L. Ed. 2d 226 (1974) (dictum suggesting 
cement manufacturer could be barred from asserting 
point not raised during comment period on proposed 
emission standard). 

I find the reasoning in Dobbs and City of Seabrook 
persuasive; accordingly, I hold that those plaintiffs who 
failed to comment specifically on the route approval cri-

teria challenged here are not barred from obtaining re-
view of those criteria in this Court. 
 
IV. VALIDITY OF ROUTE SELECTION CRITERIA  

E.O. 11,644 was promulgated by President Nixon on 
February 9, 1972.  That executive order directed various 
agency heads, including the Secretary of the Interior, to 
develop and issue regulations governing the designation 
of specific areas and trails on public lands for use by off-
road vehicles. 12 
 

12.    E.O. 11,644 stated, in relevant part: 

"Each respective agency head shall develop 
and issue regulations and administrative instruc-
tions, within six months of the date of this order, 
to provide for administrative designation of the 
specific areas and trails on public lands on which 
the use of off-road vehicles may be permitted, 
and areas in which the use of off-road vehicles 
may not be permitted, and set a date by which 
such designation of all public lands shall be com-
pleted.  Those regulations shall direct that the 
designation of such areas and trails will be based 
upon the protection of the resources of the public 
lands, promotion of the safety of all users of 
those lands, and minimization of conflicts among 
the various uses of those lands.  The regulations 
shall further require that the designation of such 
areas and trails shall be in accordance with the 
following- 

"(1) Areas and trails shall be located to 
minimize damage to soil, watershed, vegetation, 
or other resources of the public lands. 

"(2) Areas and trails shall be located to 
minimize harassment of wildlife or significant 
disruption of wildlife habitats. 

"(3) Areas and trails shall be located to 
minimize conflicts between off-road vehicles use 
and other existing or proposed recreational uses 
of the same or neighboring public lands, and to 
ensure the compatibility of such uses with exist-
ing conditions in populated areas, taking into ac-
count noise and other factors. 

"(4) Areas and trails shall not be located in 
officially designated Wilderness Areas or Primi-
tive Areas.  Areas and trails shall be located in 
areas of the National Park system, Natural Areas, 
or National Wilderness Refuges and Games Ref-
uges only if the respective agency head deter-
mines that off-road vehicle use in such locations 
will not adversely affect their natural, aesthetic, 
or scenic values." 
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3 C.F.R. § 332 (1974). 

 [**19]    [*796]  In April of 1974, the BLM issued 
regulations intended to implement E.O. 11,644.  See 39 
Fed.Reg. 13,612-15 (April 15, 1974).  Those regulations 
provided that appropriate officers could, pursuant to cer-
tain specified criteria, designate public lands as restricted 
or closed to ORV use.  The regulations further provided 
that "(public) lands not so designated shall remain open 
to off-road vehicle use and are hereby designated as open 
areas and trails" unless restricted by other authority.  Id. 
at 13,614. 

The 1974 regulations were promptly challenged in 
federal court, and were declared invalid in National 
Wildlife Fed'n v. Morton, 393 F. Supp. 1286 
(D.D.C.1975). The district judge in that case based his 
decision on several grounds.  Included among them were 
his determinations: (1) that the "open" until "closed" ap-
proach of the 1974 regulations created an "inertial pre-
sumption" in favor of ORV use which was inconsistent 
with E.O. 11,644; and (2) that the BLM, in specifying 
criteria for designation of ORV areas and trails, had 
"significantly diluted the standards emphatically set forth 
in Executive Order 11644" and, in addition, had "added a 
substantive criteria (sic) found [**20]  nowhere in the 
Order, much less prescribed as a criterion." Id. at 1292, 
1295. 

In response to National Wildlife, the BLM eventu-
ally promulgated regulations, pursuant to the authority of 
FLPMA as well as a number of other statutes, 13 which 
set forth route designation criteria nearly identical to 
those set forth in E.O. 11,644.  See 43 Fed.Reg. 40,734 
(September 12, 1978). 14 Those regulations provide as 
follows: 
 

13.    See footnote 4, ante. 
14.    The regulations took into account the 
amendments to E.O. 11,644 effected by E.O. 
11,989, 3 C.F.R. 120 (1978).  See 43 C.F.R. § 
8341.2.  E.O. 11,989, among other things, 
amended E.O. 11,644 so as to require closure of 
ORV areas and trails whenever an agency finds 
that ORV use will cause or is causing "consider-
able adverse effects." This closure standard is to 
be distinguished from the initial designation crite-
ria set forth in E.O. 11,644 and mirrored in 43 
C.F.R. § 8342.1. 

- 

  

   "The authorized officer shall desig-
nate all public lands as either open, lim-
ited,  [**21]  or closed to off-road vehi-
cles.  All designations shall be based on 

the protection of the resources of the pub-
lic lands, the promotion of the safety of all 
the users of the public lands, and the 
minimization of conflicts among various 
uses of the public lands; and in accor-
dance with the following criteria: 

 
  

   "(a) Areas and trails shall be located to 
minimize damage to soil, watershed, 
vegetation, air, or other resources of the 
public lands, and to prevent impairment of 
wilderness suitability. 

 
  

   "(b) Areas and trails shall be located to 
minimize harassment of wildlife or sig-
nificant disruption of wildlife habitats. 
Special attention will be given to protect 
endangered or threatened species and their 
habitats. 

 
  

   "(c) Areas and trails shall be located to 
minimize conflicts between off-road vehi-
cle use and other existing or proposed rec-
reational uses of the same or neighboring 
public lands, and to ensure the compatibil-
ity of such uses with existing conditions 
in populated areas, taking into account 
noise and other factors. 

 
  

   "(d) Areas and trails shall not be located 
in officially designated wilderness areas 
or primitive areas.  Areas and trails shall 
be located [**22]  in natural areas only if 
the authorized officer determines that off-
road vehicle use in such locations will not 
adversely affect their natural, esthetic, 
scenic, or other values for which such ar-
eas are established." 

 
  
43 CFR § 8342.1 (emphasis added). 

The essence of plaintiffs' claim is that the route ap-
proval criteria for Class L areas found in the Plan are 
inconsistent with the above-quoted regulations, and with 
E.O.  [*797]  11,644.  The challenged criteria, which are 
contained in the MVA element of the Plan, are set forth 
in the following language: 
  

   "Access in Multiple-Use Class L is des-
ignated as "limited to approved routes of 
travel.' Actual on-the-ground route desig-
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nation for Class L will be completed 
within two years after approval of this 
Plan.  Public participation will be a part of 
the "route approval' decision process. 

 
  

   "In Multiple-Use Class L areas, vehicle 
access is limited to only those routes "ap-
proved' and marked as vehicle access 
routes. Routes not "approved' for vehicle 
access in most instances will be obliter-
ated, barricaded, signed, or shown 
"closed' on maps.  "Approved' routes will 
be signed or otherwise marked or mapped 
so that those [**23]  routes of travel 
which are clearly open will be readily 
identifiable. 

 
  

   "Route Designation Factors-Multiple-
Use Class L 

 
  

   "Decisions on approval of vehicle routes 
for Class L will be based on an analysis of 
each situation, using the following deci-
sion criteria: 

 
  

   "(1) Is the route new or existing? 
 
  

   "(2) Does the route provide access for 
resource use or enjoyment? 

 
  

   "(3) Are there alternate access opportu-
nities? 

 
  

   "(4) Does the route cause considerable 
adverse impacts? 

 
  

   "(5) Are there alternate access routes 
which do not cause considerable adverse 
impacts?" 

 
  
Plan at 91 (emphasis added). 

The route designation criteria, as shown above, are 
presented in such a manner so as to appear to be the ex-
clusive standard pursuant to which route designation 
decisions are to be made.  Concededly, the criteria are 
phrased in a neutral, interrogative form, such that they do 

not explicitly require that a route be approved if certain 
conditions are satisfied.  At the same time, however, the 
criteria do not explicitly prohibit route designation in any 
defined situation.  Thus, the Plan criteria would permit 
agency officials to make route designations [**24]  
without the minimization of environmental impacts and 
conflicts between uses expressly required by 43 C.F.R. § 
8342.1.  Furthermore, the criteria, even though neutrally 
phrased, will very likely lead BLM officials responsible 
for implementing the Plan to conclude that routes should 
be approved absent a finding of "considerable adverse 
impacts." The "considerable adverse impacts" standard is 
qualitatively different than the minimization criteria 
mandated by § 8342.1 and in practice is almost certain to 
skew route designation decision-making in favor of ORV 
use. 

Defendants argue that various references in the Plan 
to E.O. 11,644, E.O. 11,989, and certain BLM regula-
tions make it clear that the BLM does not intend to, or 
was not authorized to, apply the route selection criteria in 
a manner inconsistent with 43 C.F.R. § 8342.1.  How-
ever, viewed in the context in which they appear, these 
references are not sufficient to counteract the impression, 
created in the presentation of the route designation crite-
ria quoted above, that those criteria are to be the exclu-
sive bases for route approval decisions.  No mention of 
the executive orders or applicable BLM regulations is 
made in the text [**25]  surrounding the criteria in the 
Plan.  Furthermore, the Court has seen no language any-
where in the Plan which would alert a reader that the 
criteria presented in the Plan are inconsistent with 43 
C.F.R. § 8342.1 or the executive orders.  (If anything, the 
impression is given that the criteria faithfully implement 
these pre-existing directives.) Accordingly, I conclude 
that the Plan, viewed as a whole, is very likely to result 
in a route selection process which does not comply in 
significant respects with the express standards set forth 
in 43 C.F.R. § 8342.1. 15 
 

15.     43 C.F.R. § 8342.1 is a "legislative" rather 
than "interpretative" rule, and, thus, binding on 
the BLM.  AMA at 935. 

 
V. SCOPE OF RELIEF  

Although plaintiffs have requested a writ of mandate 
compelling federal defendants  [*798]  to revise the Plan 
so as to make it consistent with E.O. 11,644 and 43 
C.F.R. § 8342.1, the Court concludes that declaratory 
and injunctive relief alone will be sufficient to ade-
quately protect the interests of [**26]  both plaintiffs and 
the public. 

Accordingly, for the reasons stated above, the Court 
will enter judgment declaring that the route selection 
criteria for Class L areas contained in the Plan are incon-
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sistent with 43 C.F.R. § 8342.1 and, therefore, invalid.  
The Court further will enjoin federal defendants from 
approving any route of travel in Class L areas, on either a 

one-time or permanent basis, without complying with the 
selection criteria set forth in 43 C.F.R. § 8342.1.   

 


