EASTERN CENTRAL TEXAS

SUB-REGIONAL PLANNING COMMISSION

PO Box 157, Holland, TX 76534, 254-657-2460
cityoffices@thecityofholland.org

May 20, 2008

Mr. Edward P. Pensock. Jr., P. E.

Director of Corridor Systems, Texas Turnpike Authority Division
Texas Department of Transportation

125 E. 11™ Street

Austin, Texas 78701-2483

Dear Mr. Pensock,

Again, this Commission extends our appreciation for the coordination efforts, which you
and your staff are making with regard to the 1-35 TTC. Finally, the concerns of our local citizens
are being listened to, and considered.

The Texas legislature acted in “citizen friendly” and “local government friendly” fashion
when it amended the Local Government Code to mandate coordination with planning
commissions like this. And, you are responding to that mandate in a fashion, which we would
expect from state representatives who want to obey the law.

We know that both our interests are to serve the public good, for the future of all Texans,
rural as well as urban. In that interest, and to that end, we undertook a detailed study of the Draft
Environmental Impact Statement for the 1-35 TTC project. We know that the National
Environmental Policy Act, as well as the Councii on Environmental Quality regulations, require
you to engage in a thorough “hard look” discussion and analysis of the environmental and
economic impacts to be weighed in deciding whether it is advisable to continue a major project
such as the TTC corridor. Our reading of the Act requires us to respectfully request that you
undertake development of a supplemental DEIS. Our reasons, based on deficiencies in the
current DEIS, are summarized in the Formal Request enclosed with this leiter.

Knowing that you will need some time to review this request and the issues discussed, we
hope that you will at least be able to let us know the direction your department is preceding in
regards to our request by June 5. At this time we can set a date for our third coordination
meeting with your department, where we can more fully explore our concerns with the issues
raised in this formal request.



May 20, 2008, Mr. Ed Pensock, Page 2

Again, we thank you for your efforts to coordinate with our Commission, and look
forward to your response to the enclosed request.

Very truly yours,

DN e

Mae Smith
President

Enclosure: Request for Supplemental DEIS TTC 35

Cc: Doug Booher, Environmental Manager, Texas Turnpike Division, TXDOT
Amadeo Saenz, Jr., Executive Director, TXDOT
Deirdrie Delesi, Texas Transportation Chairman
Richard Greene, Administrator, Region 6 EPA
Cathy Gilmore, Chief, Office of Planning and Coordination, Region 6 EPA
fanice W. Brown, Division Administrator, Texas Division, FHWA
Salvador Deocampo, District Engincer, Texas Division, FHWA
Carter Smith, Executive Director, TXPWD
Kathy Boydston, Wildlife Habitat Assessment Program, TXPWD
Hank Gilbert, President, Piney Woods Sub-Regional Planning Commission
Bob Dockens, President, Trinity-Neches Texas Sub-Regional Planning Commission



REQUEST FOR TXDOT TO DEVELOP A SUPPLEMENTAL
DRAFT ENVIRONMENTAL IMPACT STATEMENT FOR THE
TTC 35 PROJECT AS IT AFFECTS THE SUBREGION.

Submitted May 13, 2008

EASTERN CENTRAL TEXAS
SUB REGIONAL PLANNING COMMISSION

Governing Roard

MAE SMITH RONNIE WHITE
President Treasurer
BILLY CROW RALPH SNYDER
Vice President Director
ARTHUR WHITE
Secretary
Members
HAROLD KURTZ GARY KOTRLA
Holland 1SD Rogers ISD
KERRY OWENS JOHN VOIGT
Academy ISD Bartlett ISD
Associates
FRED KELLY GRANT DAN BYFIELD
Stewards of the Range American Land Foundation
MARGARET BYFIELD CINDY ROSS
Stewards of the Range Little River-Academy
MICKEY BURLESON MARCIA SNYDER
Temple Holland
JOAN KURTZ

Recording Secretary



REQUEST FOR TXDOT TO DEVELOP A SUPPLEMENTAL DRAFT
ENVIRONMENTAL IMPACT STATEMENT FOR THE TTC 35 PROJECT AS IT
AFFECTS THE SUBREGION.

Table of Contents

I INTRODUCTION (page 3)

1L ISSUES WHICH ARE DEFICIENTLY DISCUSSED AND ANALYZED IN THE
CURRENT DEIS, THUS CREATING THE NEED FOR A SUPPLEMENTAL STATEMENT

(page 4)

A. Economic Impact (page 4)
B. Adverse Impact on the Blackland Prairie (page 9)
Failure to Discuss or Even Recognize the Impact of the Farmland Protection Act
(pagel3)
Lack of Adequate Consideration of the Current I-35 Corridor as a part of the study
area and as an Alternative, and lack of other reasonable alternatives (pagel4)
Mitigation (page 16)
Cumulative Impact of TTC 35 and I-69/TTC (page 17)
Deficiency Because of Failure to Discuss the Preference Given to Foreign and Urban
Interests over Rural Interests, Failure to Discuss and Analyze Agreements with state
and federal agencies and contacts, and discussions with state and federal agencies and
the weight given to considerations emerging from those agreements and discussions
which outweighed concerns of rural areas (page 19)
H. There is Insufficient Discussion of Consideration Given to Wetlands and their
protection (page 22)
I.  There is insufficient discussion and analysis of air quality (page 22)
Deficient Explanation of How the Tiering Process is Appropriate For this Major
Undertaking (page 23)

amE o0

1. SPECIFIC REQUESTS FOR CURING DEFICIENCIES IN DEIS (page 23)
IV.  CONCLUSION (page 25)

V.  SIGNATURE PAGE (page 26)

ECTSRPC Formal Request for Supplemental DEIS, Page 2



I. INTRODUCTION

During the most recent coordination meeting between the Texas Department of
Transportation (hereinafier referred to as “TXDOT") and the East Central Texas Sub Regional
Planning Commission (hereinafter referred to as “Commission”) in Holland, Texas, it became
clear to Commission members and associates that several major issues have not been adequately
discussed in the Draft Environmental Impact Statement (DEIS) for TTC-35. The Commission
members requested some specific information at the conclusion of that meeting.

Subsequent to the mecting, Commission members and associates have taken the
opportunity to further review the DEIS, as well as the minutes of coordination meetings TXDOT
held with Texas Parks and Wildlife, the Federal Highway Administration, the Environmental
Protection Agency, Texas Council on Environmental Quality, U.S. Fish and Wildlife, and the
Corps of Engineers in 2004, 2005 and 2006. Those minutes have raised additional questions as
to the information TXDOT provided in the DEIS and that shared with this Commission under the
coordination mandate of Chapter 391, Texas Local Government Code, and as to issue analysis
that should have been, but is not, included in the DEIS.

Since the National Environmental Policy Act (NEPA) places on TXDOT, in its role as
EIS developer, the duty to provide sufficient information and impact analysis to allow the public
and its elected representatives to make a meaningful comparison of alternatives, and then make
meaningful input to the planning process, the Commission believes that a DEIS must contain the
elements of information and analysis which Commission members and associates pointed out
during the Holland meetings and again by this Formal Request.

The regulations issued by the Council on Environmental Quality for implementation of
the Environmental Policy Act, make it clear that the Commission is entitled to the information
and analysis requested of TXDOT. In 42 CRF, Section 1500 of those regulations, it is provided
that “NEPA procedures must insure that environmental information is available to public
officials and citizens before decisions are made and before actions are taken. The information
must be of high quality. Accurate scientific analysis, expert agency comments, and public
scrutiny are essential to implementing NEPA.” 42 CFR, Section 1500. 1 (b))

The purpose of NEPA cannot be satisfied with a DEIS so deficient in issue analysis as is
contained in the current DEIS. As the Texas Farm Bureau has pointed out in its comments filed
regarding the TTC I-69 corridor, the Fifth Circuit Court of Appeals has held that adequacy of an
EIS is to be judged on a tri-partite basis: (1) has the agency objectively and in good faith taken a
“hard look at the environmental consequences of a proposed action and alternarives:™ (2) does
the EIS provide detail sufficient for public officials and the public to “understand and consider
the pertinent environmental influences involved;” and (3) does the EIS explain the alternatives in
sufficient fashion “to permit a reasoned choice among different courses of action.” Mississippi
River Basin Alliance v. Westphal, 230 F.3d 170, at 174 (5™ Cir. 2000), cited at page 3 of
“Comments of Texas Farm Bureau on the 1-69/Trans-Texas Corridor Tier One Draft
Environmental Impact Statement.”
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The holding of Mississippi River Basin applies to all Environmental Impact Statements
issued for major federal actions, so is applicable to TXDOT in its endeavor to issue a DEIS as to
TTC-35 which complies with the law. Texas Farm Bureau and the Lone Star Chapter of the
Sierra Club (as well as the Houston Regional Group of the Sierra Club) have pointed out in
specific comments to the I-69/TTC corridor that the DEIS for that project is totally deficient.
The same is true of the DEIS as to TTC I-35 which the Commission has reviewed.

So that the import of this Formal Request is clear, the Commission requests that TXDOT
immediately commence development of a Supplemental DEIS in order to cure the deficiencies of
the current DEIS and avoid litigation costly to TXDOT, this Commission and the public.
Moreover, the Commission again requests additional information as specified during and at the
conclusion of the most recent coordination meeting.

1I. ISSUES WHICH ARE DEFICIENTLY DISCUSSED AND ANALYZED IN THE
CURRENT DEIS, THUS CREATING THE NEED FOR A SUPPLEMENTAL STATEMENT

A, Economic Impact

The current DEIS woefully lacks consideration of the economic impact the corridor, even
as study corridor, will have on the rural economies in this Sub-Region. During the first
coordination meeting with TXDOT, the Commission raised the concern that no substantive
economic impact had been addressed in the DEIS. The Commission requested information
regarding the economic impact of the Corridor on the sub-region represented by the
Commission. From the standpoint of weighing the economic impact on the human environment,
and making a meaningful decision on whether an action alternative is justified, such information
1S necessary.

In response to the Commission’s concerns, TXDOT provided the Commission with a
copy of “The Potential Impact of the Trans-Texas Corridor on Business Activity in Texas; An
analysis of the Effects in Key Trans-Texas Corridors and the State of Texas,” authored by the
Perryman Group. While TXDOT paid for the study, it did not utilize the study in preparing the
DEIS. Except for a cursory, two paragraph summary of a report named “The Net Economic
Benefit of the Trans Texas Study Area” (also by the Perryman Group), Perryman’s studies are
ignored.

In less than two pages, the DEIS discusses the “Economic Profile,” presumably as a need
for the project. The first page discusses national freight increases and values, and national
congestion. The DEIS does not make clear how, and by what process TXDOT comes to these
conclusions, and how the facts that lead to the conclusions are present in and affect, and would
be cured by the proposed corridor.

As to the major Perryman study, the DEIS, in two brief, non-analytical paragraphs, states
that the report projects 434,000 new permanent jobs at project maturity, and projects 2.2
million new jobs and an increase of $135 billion in personal income “over the next several
decades.” Again, the DEIS fails to provide the “how” process as to how these statistics are
arrived at and how they are linked to the transportation corridor.
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The DEIS does not discuss the “Potential Impact™ report which TXDOT provided to
the Commission. After reviewing the study, the Commission has decided that, as TXDOT
admitted, it was compiled from a broad global perspective, without analyzing in any way the
direct impact, which the superhighway will have on the rural sub-region represented by the
Commission. Neither does it discuss any economical “need” for the corridor. As aresult, it
does not discuss how an economical analysis supports a need for the corridor.

The DEIS itself concludes that the only economic impact to the focal economies will be
in land value changes, and asserts that land values will go up. Those conclusions are stated in
conclusory terms only, which are not consistent with the process, which the Council on
Environmental Quality sets forth in 42 CFR, Section 1500. Rather than conclusory statements,
the DEIS should contain factual statements from which public officials and the public can assess
whether the conclusions rationally follow from the facts.

Moreover, even the conclusion that the corridor will result in increased land value is
inaccurate. The Perryman Group study for which TXDOT paid, points out that the I-35 corridor
will remove 116,400 acres of privately owned land from the property tax base and result in a loss
of $93 million in tax revenues. (THE STUDY POINTS OUT THAT 4,000 ACRES WILL BE
REMOVED FROM THE TAX BASE WITHIN THE SUB REGION WHICH THE
COMMISSION REPRESENTS.) The DEIS ignores this removal of privately owned tand from
the tax base, and ignores the loss of tax revenue. On page 29, the Perryman study concludes that
there will be a $9.4 million loss in taxes per year. On page 205 the study concludes that the total
expenditure loss in agricuitural production will be in the hundreds of millions of dollars, and that
the personal income loss will be nearly $90 million.

Having paid for this study, TXDOT should have at least analyzed the conclusions as to
substantial adverse economic impact. The public officials who make up the Commission, and
indeed the general public itself, are entitied to review the basic facts from which the conclusions
reached in the study and in the DEIS. If the Commission had not, in its coordinate status,
challenged TXDOT"s economic analysis, the Commission would not have known that TXDOT
paid for the Perryman report named the “The Potential Impact.” The DEIS should have revealed
the study, and discussed the facts leading to the report, and then analyzed those facts to
determine an economic impact on our sub-region from selection of the corridor study area.

Moreover, the Perryman Study report contains some terribly flawed assumptions and
statements. It concludes at page 115 that the I-35 Corridor will increase the net taxable value of
adjoining agricultural land by 8.1%. It should be evident to TXDOT, which is in the business of
assessing land values related to areas in which transportation corridors are located, that this is an
incredibly incorrect assumption. With the possible, but unlikely, exception of land along the
interchanges, land along the Corridor will decrease in value because of lack of direct access,
noise and air pollution, sight pollution, lack of -- or significantly diminished access to --
-emergency medical, police and fire assistance, and a non-compete clause that will protect the
contractor Cintra’s right to put in businesses along the superhighway.
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A Umversity of Texas study titled “Potential Impacts of the Trans Texas Corridor,” also
commissioned by TXDOT (TXDOT Project 0-4721 Supervised by Dr. Kara Kockelman),
concludes that the noise to be generated once all modes of transportation are in use will make
land within one mile from each side of the Corridor unfit for residential use. This will diminish
land values, not increase them. In order to even attempt to mitigate the noise, the study estimates
noise mitigation costs at $1 million per mile. The study and its assessments are totally ignored as
to impact on economy by the DEIS. And, since the study itself is ignored, there is no discussion
of an alternative that would minimize or avoid this human environmental adverse impact. The
DEIS fails to compare the economic impact from the assessment in the Study with the economic
impact of utilizing the already existing Interstate 35 highway to relieve any congestion, assumed
or real.

Also ignored in the DEIS is any discussion and analysis of TXDOT s intent and apparent
ability to begin purchasing land and/or rights of way in order to protect a route supposedly not
yet decided on. DPuring the Holland coordination meetings, statements were made by TXDOT
personnel, that lead the Commission to believe that no such plans were in the offing, and that tier
one would not result in any decision allowing TXDOT to secure rights of way. But, in an
October 14, 2004 meeting with the Environmental Protection Agency, TXDOT personnel
acknowledged that TXDOT had “new tools available to aid in right of way negotiations™ and in
parenthesis the meeting notes stated “(such as purchases of options, etc.)” In an October 21,
2004 meeting with Parks and Wildlife, TXDOT’s Mr. Tyree, pointed out that tier one “will allow
TXDOT to conduct protective right of way purchases at risk.” The meeting notes state that Mr.
Booher clarified the comment by pointing out that “TXDOT would be able to purchase right of
way in areas where development may preclude a future TTC facility.”

The Supplemental DEIS must include the considerations which TXDOT has made with
regard to these “protective™ options and purchases, and in which areas they have noted the need
or prospective need for such “protective” purchases. This entire scope of discussion and analysis
impacts the economy and social structure of the Commission’s sub-region. A rural area like this
sub-region can be seismically disrupted by state purchases of land and/or rights of way, with
knowledge that the purchases are for a transportation right of way or road alignment. If and
when such purchase were to take place, the governing board of the Commission, as elected
officials of the local governments impacted would be besieged with questions of concern and
would have no knowledge from the current DEIS as to what was happening. That deficiency in
the DEIS, made apparent by TXDOT’s discussions with the other agencies, must be corrected.

More specifically, the following economic impacts on the Commission’s local sub-region
are ignored in the DEIS: '

1. Loss of access will diminish land values on adjoining lands;

2. The developer will build overpasses at state and U.S. highways; any additional
overpasses to accommodate local needs will be paid for by tax dollars;

3. Tolls will be paid by local citizens on overpasses (227.0819 (a);
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4. Tolls will also place an extra burden on those who live where they will have to use the
superhighway, discriminating against those who live further from the route and have a choice of
accesses,;

5. Water and utility users will pay the cost of re-routing lines (During a June 18, 2004
coordination meeting with the Corps of Engineers, you acknowledged that utilities could opt to
use the corridor easement rather than re-locate their pipes, but further stated that the utilities
“may be required to pay a fee for use of the easement.” It is spurious to suggest that such fee
would not be charged back against the user, thus the cost of even use of the easement would
increase the impact on our residents);

6. Tax dollars will pay the cost of restructuring school districts and requiring additional bus
miles because of lack of access (During our last coordination meetings your personnel
acknowledged that the specific problems of splitting school districts, thus causing changes of
busing routes would not have been brought to the attention of TXDOT but for the coordination
with us; therefore your DEIS should be revisited under the very specific direction of the Council
of Environmental Quality regulation referred to earlier in this Request.);

7. Increased taxes will be needed to make up the loss of property tax on land and structures
taken by the State (you will recall the accounts of losses our school districts will suffer by having
the districts geographically split and bus routes re-routed);

8. Potential financial loss to the school districts from loss of students because of restricted
bus service resulting from the geographic split;

9. Potential loss of school patrons caused by loss of teachers and aides who have made our
school districts premium achievers, and resulting loss of income for local businesses;

10. The loss of agriculture dollars resulting from destruction of the Blackland Prairie will
create a severe economic impact locally because the agricultural income dollars turn over at least
12 times in the local economy;

11. Tax dollars will have to pay for expanding local emergency services in order to serve
both sides of the Corridor, which will geographically split our towns and school districts. It is
not unreasonable fo anticipate that service personnel and equipment sites will have to at least
double;

12. Increased fuel costs will be borne by local citizens and local governments because of
increased miles to be traveled as a result of the Corridor’s cutting of roads;

13, Tax dollars will have to pay for repairs of existing roads which may reasonably be
expected to be damaged by heavy equipment used to haul rocks and do construction work;

14. Loss of existing roads, causing economic impact to those who currently use them (During

a May 13, 2004 coordination meeting with the U.S. Fish and Wildlife Service, it was suggested
that if the Corridor process successfully “takes away enough traffic,” TXDOT “may be able to
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remove existing roads in critical wildlife crossing areas.” The DEIS does not disclose, discuss,
or analyze this obviously foreseen impact.);

15. Tax dollars will have to pay for noise mitigation;

16. Economic harm will result from loss of population if people have to move to obtain better
access to their jobs (you will recall, for example, the scenario painted for you by Mayor Arthur
White of Bartlett, i.e., if the superhighway splits his city away from the work sites to which its
citizens travel, they will have to move, and Bartlett will be unable to service its debt).

The regulations issued by the Council on Environmental Quality for NEPA
implementation require that a supplemental DEIS be completed when new information emerges
which was not taken into consideration in the original document. (40 CEFR 1509.2) The
information and the issues the Commission has provided as to specific economic impacts was
available to TXDOT when the DEIS was being prepared. But, according to TXDOT’s own
admission, TXDOT did not consider the issues, did not discuss them and assess them in the
DEIS.

Instead, TXDOT says it plans to address the local economic impact during the tier two
study, which commences after the decision to build the superhighway in the designated study
area has already been made. The Commission recognizes, as do most Texans now, that the “no
action” alternative is impossible. The Governor recently advised one of the newly formed
advisory councils that “no” is not acceptable, that the highways must be built. The Commission
cannot imagine that TXDOT will cross swords with the Governor. So, TXDOT clearly intends
to make an “action” decision without benefit of evaluation of local economic impact. That
process flies in the face of NEPA and its implementing regulations.

TXDOT’s failure to present an economic analysis is inconsistent with the case decisions
which emphasize the need for a sound economic analysis and study in the NEPA process prior to
deciding that major action will occur. TXDOT offers no real alternative corridor to the one it has
selected. So, it plans to make an action decision as to a study area in which the highway
pavement will have to be laid, and then, and only then, perform specific environmental studies
mncluding economic impact. All the issues of impact listed above will occur NO MATTER
WHERE TXDOT LOCATES THE ACTUAL PAVEMENT FOR THE SUPER
HIGHWAYANYWHERE WITHIN THE CORRIDOR. Therefore, it is incumbent upon
TXDOT to discuss and analyze the impacts on the issues specified above in order to comply with
NEPA and the CEQ regulations.

During the first coordination meeting with.the Commission TXDOT personnel
acknowledged the rarity of the tiering process in transportation projects. The failings of the
current DEIS, in light of NEPA’s provisions, case decisions interpreting them, and the
regulations issued by CEQ, demonstrate why such tiering is not appropriate.

Therefore, the Commission requests that TXDOT begin at once to prepare a

supplemental DEIS which will include discussion, analysis, and evaluation of the facts showing
direct economic impacts which will result from establishment of the proposed corridor,
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Specifically, the Commission requests that TXDOT include each of the impacts set out above,
both from the immediate and long range standpoint. Generally, the Commission requests that
TXDOT fulfill its obligation as to an economic impact study pursuant to NEPA, CEQ
regulations, and the specific terms of Chapter 391, Texas Local Government Code.

B. Adverse Impact on the Blackland Prairie

Absence of discussion of the facts related to adverse impact of the TTC-35 corridor on
the highly productive agricultural ground in the Blackland Prairie evidences a clear disconnect
between Texas Parks and Wildlife and TXDOT. The Corridor leads directly through the
Blackland Prairie in the local sub-region represented by the Commmission. Yet, the DEIS
virtually ignores the impact of removing this sensitive, productive farmland from the local
economy.

The Commission has discussed with TXDOT and with the personnel from the
Environmental Protection Agency (Region 6) the sensitive nature of the Blackland Prairie, which
will be directly impacted by designation of the corridor. The Commission’s associate, Mr. Grant
has discussed the impact on the Prairie with Arlen Lancaster, Chief of the Natural Resource
Conservation Service (NRCS) in Washington, DC, to alert that agency to the failure of the DEIS
to discuss and analyze the impact on this sensitive, productive farm ground.

The importance of protecting the special nature and productivity of the Blacklands has
been especially emphasized by the Texas Parks and Wildlife Department in their 2005 Wildlife
Action Plan. The Department spelled out its strategy and a strategy for all Texans (presumably
even government agencies working for the good of Texans) for the period 2005-2010. Included
was an assessment of the “Blackland Prairic Ecoregion:”

“Taking their name from the fertile, dark clay soil, the Blackiand Prairie constitutes a
true prairie ecosystem and [has] some of the richest, naturally fertile soils in the world.
Characterized by gently rolling to nearly level topography, the land is well dissected and
marked by rapid surface drainage. Pecan, cedar elm, various oaks, soapberry, honey
locust, hackberry and osage orange dot the landscape, with some mesquite invading from
the south. A true tall-grass prairie, the dominant grass is little bluestem. Other
important grasses include big bluestem, Indiangrass, eastern gammagrass, switchgrass
and sideoats grama. While elevations from 300 to more than 800 ft. above MSL match
those of the Post Oak Savannah, the annual rainfall varies from 30-40 in. west to east,
and the average annual temperatures range from approximately 66 [degrees] F o 70
[degrees] F. Described as ‘black velvet’ when freshly plowed and moistened from a
good rain, true blackland soils are deep, dark, calcareous deposits renowned for their
high productivity (Wasowski 1988). Scientists believe the richness of the prairie soils is
derived from the abundant invertebrate fauna and fungal flora found in the soils
themselves. The Blackland Prairies of today are almost entirely brought under the plow,
with only 5,000 ac. of the original 12 million remaining uncultivated. For this reason,
many authorities believe that the Blackland Prairie represent some of the rarest
landscapes in Texas.” (Texas Comprehensive Wildlife Conservation Strategy 2005-
2010, p. 39-40, emphasis added).
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Agreeing with the “rarest” assessment, Parks and Wildlife places the Prairie in the “High
Priority Ecoregions for TPWD Efforts,” (Tbid., p. 21), pointing out the following threats to the
ecoregion:

“This is the most severely altered of Texas ' ecoregions, since most of the Blackland
Prairie has been converted for cropland or urban development. Only an estimated 5,000
ac. remain in their historic condition in terms of plant species. All habitats in this
ecoregion are threatened by rapid population growth and accompanying conversion to
urban areas and pastureland, fragmentation and decreased land parcel size.”

(Ibid., p. 21)

The Plan also points out that “all four native Blackland Prairie grass communities are
rare,” and that the “region is an important stopover habitat for migrant songbirds and wintering
raptors” resulting in a determination that, “Protection and restoration of remnant prairies is a
high priority.” (lbid., pp-21-22)

The Commission contends that the DEIS is fatally flawed by the evident failure of
TXDOT to even consider the facts relating to impact on the Blackland Prairic. Even within a
legitimate tier one process, the DEIS cannot be salvaged because of its complete failure to
address the impact on valuable farmland. TXDOT does not even pretend to provide careful,
“hard look™ consideration of the Blackland Prairie, which is given such a high level of
importance in the protective strategy developed by a sister state agency.

The Commission takes it at face value that the Texas Department of Parks and
Wildlife(TDPW) is as interested in the good of Texas citizens as is TXDOT. Yet, the DEIS is
virtually silent as to the Conservation Strategy Plan developed “with the input of many
organizations and individuals over a year long process that began at the 2004 Wildlife Diversity
Conference held in August, 2004 at Texas State University, San Marcos.” (Ibid., p. iii)

Parks and Wildlife devoted hundreds of hours to protective analysis and planning
through public meetings, public comments, and particularly focused “species-based working
groups,” to development of a Plan which is not even recognized in the DEIS. The lack of
recognition and consideration stands out, particularly in view of the many hours TXDOT spent
in coordination meetings with Parks and Wildlife staff.

During the coordination meeting of April 23, 2004, with Parks and Wildlife, statements
were made that impacts to the Blackland Prairie could be minimized if TXDOT stayed “to the
eastern portion of the study area.” So, contrary to TXDOT statements to the Commission that
TXDOT should not be considering environmental impacts in the tier one process, TXDOT did
consider such impacts, but did not include even a discussion of the prospective impacts or the
meetings with Parks and Wildlife and how they are reflected in the DEIS.

Again, as pointed out repeatedly, the Blackland Prairie cannot be avoided by any

subsequent placement of a superhighway anywhere in the proposed Corridor. During the same
meeting, Parks and Wildlife is reputed to have said that the Blackland Prairie might be avoided if
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